
BEFORE THE ILL~OIS POLLUTION CONTROL BOARi JUN• -31997

STATE OF ILLINOISPEOPLE OF THE STATE OF ILLINOIS, ) LOLWTION CONTROL BOARD I
)

Complainant, )
)
)

MIDWEST GRAIN PRODUCTS
OF ILLINOIS, INC.,
an illinois corporation, )

)
Respondent. )

NOTICE OF FILING

To: DorothyM. Gunn,Clerk
Pollution ControlBoard
StateofIllinois Center
100 WestRandolph
Suite 11-500
Chicago,Illinois 60601

serveduponyou.

JaneE. McBride, Esq.
AssistantAttorneyGeneral
500 SouthSecondStreet
Springfield,IL 62706

HUSCH & EPPENBERGER

CharlesE. Me 11 #06211606
Amy L. Wachs, Pro hacvice
TracyS. Menges#06231131
100 NorthBroadway,Suite 1300
St. Louis, MO 63102
(314)421-4800

THIS FILING IS SUBMITTED ON RECYCLED PAPER

vs.

RECEIVED
CLERK’S OFFICE

No. 97-179

(Enforcement))
)

PLEASE TAKE NOTICE thatI havetodayfiled with theOfficeoftheClerk ofthe
Pollution ControlBoardRespondentMidwestGrainP~roductsofIllinois, Inc.’s Responseto
Complainant’sMotion to StrikeRespondent’sAffirmative Defenses,copiesofwhich areherewith

Datedthis 2nd day ofJune,1997.
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RECEIVED

CLERK’S OFFICEBEFORETHE ILLINOIS POLLUTION CONTROL BOARD JUN ~-31997
- STATE OF ILLINOIS

POLLUTION CONTROL BOARD
PEOPLE OF THE STATE OF ILLINOIS, )

)
Complainant, )

)
vs. ) No.97-179

)
MIDWEST GRAIN PRODUCTS ) (Enforcement)
OF ILLINOIS, INC.,
an illinois corporation, )

)
Respondent. )

RESPONSETO COMPLAINANT’S MOTION TO STRIKE RESPONDENT’S

AFFIRMATiVE DEFENSES

RespondentMidwest GrainProductsofIllinois, Inc. (“Midwest Grain”) submitsthis

Responseto Complainant’sMotion to StrikeRespondent’sAffirmative Defenses.

1. ParagraphA.

ComplainantarguesthatMidwest Grain’sfirst affirmative defense,set forth in Paragraph

A ofits Answer,statesa legalconclusionandshouldthereforebe stricken. This argumentis

incorrect;ParagraphA statesnot only a legal conclusion,but thefacton whichthat legal

conclusionis based:“Midwest Grain discontinueduseof its fluidizedbedcoalboilerin 1994.”

Clearly,whetherandwhenMidwest Graindiscontinueduseofits coalboiler is afact.

Midwest Grainwill offer evidenceasto thedecreasein emissiänsresultingfrom theshut-downof

theboiler,andevidencecomparingits emissionsto thethresholdfor applicabilityofthe~PSD

regulations. Theallegationsin ParagraphA thusbearon whetherMidwestGrainwasamajor

stationarysourcesubjectto PSDregulationsundertheCleanAir Act, anddirectly controvertthe

allegationsset forth in paragraphs22 to 27 ofCountI. If theBoardfinds thatMidwest Grain was
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not amajorstationarysourcesubjectto PSDregulations,Complainant’scauseofactionin Count

I will be defeated.Thus,thefactthat MidwestGrain discontinueduseofits fluidized bedboiler

in 1994constitutesan affirmative defensethat maydefeatthe causeofactionin the Complaint.

Midwest Grain shouldthereforebe allowedto pleadthis factin its Answer.

TheIllinois CodeofCivil Procedure,which Complainantcitesin its motion, supports

Midwest Grain’sright to pleadfactswhich will defeatComplainant’scauseofaction,evenif such

factsdo not constituteatraditionalaffirmative defense. -

Thefactsconstitutingany affirmative defense... andany defensewhich by other
affirmativemattersseeksto avoidthe legal effectof or defeatthe causeof

: action setforth in thecomplaint ..., in wholeor in part,and any ground or
defense,whetheraffirmative or not, which, if notexpresslystatedin the
pleading,would be likely to taketheoppositepartyby surprise,mustbe plainly set
forth in theanswerorreply.

735 ILCS 5/2-613(d)(Smith-Hurd1993)(emphasisadded). A trueaffirmative defense-suchasthe

statuteof limitations-defeatsa causeofactionevenif theclaimant’sprimafacie caseis

incontroverted.But theruleis broader;it permitspleadingof anymatterswhichmaydefeat,the

causeofaction. Midwest Grain’spositionthatit ceasedto beamajorsourcesubjectto PSD

regulationsatthetime useofits coal-firedboilerwas discontinuedis not atraditionalaffirmative

defense;rather,it really relatesto Complainant’sability (or lackthereof)to proveaprimafacie

caseof liability. However,it is a factwhich, if true,will defeatComplainant’scauseofaction.

Thus, to avoid surprisingComplainantat thehearingofthismatter,Midwest Grainhaschosento

raisethis groundin its Answer,asit is requiredto do undertheRulecited above. Midwest Grain

should thereforebeallowedto pleadParagraphA in its Answer.

—2—
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shouldbe determinedat thehearingofthis matteruponafill record,not at thepleadingstage.

SeeRapragerv. AllstateIns. Co., 183 Ill. App. 3d 847, 539 N.E.2d787, 792 (1989)(”Amotion

to strikean affirmative defenseadmitsall well-pleadedfactsconstitutingthe defensetogetherwith

all reasonableinf&enceswhichmaybedrawntherefrom.”)(internalcitationsomitted.)Midwest

Grain shouldthereforebe allowedto pleadthis factasan affirmative defense.

3. ParagraphsB andD. -

Midwest Grain shouldbe allowedto pleadin ParagraphsB ‘and D, factsin supportof

penaltymitigation. In determiningtheappropriatepenalty,if any, to imposeupona respondent,

theBoardis authorizedto consideranymattersofrecordin mitigationor aggravationof a

penalty,includingbut not limited to thefollowing factors:

(1) thedurationandgravityof theviolation;
(2) thepresenceor absenceof duediligenceon thepart oftheviolator in attemptingto
complywith requirementsofthis Act andregulationsthereunderor to securerelief
therefromasprovidedby theAct;
(3) anyeconomicbenefitsaccruedby theviolatorbecauseofdelayin compliancewith the
requirements; ‘ ‘

(4) theamountofmonetarypenaltywhichwill serveto deterfurtherviolationsby the
violator andto otherwiseaid in enhancingvoluntarycompliancewith thisAct by the
violatorandotherpersonssimilarly subjectto theAct; and
(5) thenumber,proximity in time, andgravityofpreviouslyadjudicatedviolationsofthis
Act by theviolator.

415 ILCS 5/42 (Smith-Hurd Supp. 1997). In additionto defeatingsomeor all ofComplainant’s

claims,thefactsallegedin ParagraphsB and D ar~alsorelevantto penaltymitigation.

ParagraphB ofMidwest Grain’sAnswer,states:

Midwest Grain‘actedin goodfaith ... Midwest Grainhasworkedsteadilyto
improveupontheemissioncontrolsystem. Midwest Grain hasbeenin frequent
‘contactwith IEPA regardingits difficultieswith thesystem.

Thesefacts clearlybearuponMidwestGrain’sduediligencein attemptingto complywith

—4—
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2. ParagraphC.

Midwest Grainmaintainsthatits agreementwith IEPAto purchaseandinstalladditional

emissioncontrolequipment,at substantialexpense,is acompliancecommitmentagreementwithin

themeaningof415 [LCS 5/31 (Smith-HurdSupp 1997). Complainantarguesthatthis section

appliesprospectivelyonly; however,Complainantcitesno law supportingthis proposition. On

thecontrary,if an amendatoryactmerelyaffectstheremedyor law ofprocedure,all rightsof

actionwill beenforceableunderthenewprocedureevenif theyaccruedprior to thechangein the

law. Seee.g. Levyv. McKiel, 185 Ill. App. 3d 240, 541 N.E.2d242, 244 (1989)(amendmentto

HospitalLicensingAct precludingrecoveryof civil damageswasremedialin nature;therefore,

amendmentappliedretroactively);seealso Nivenv. Siqueira, 109 Ill. 2d 357, 487N.E.2d937,

941 (1985)(”A newlaw which affects’only proceduregenerallyappliesto litigation pendingwhen

thenewlaw takeseffect. Theterm‘procedure,’in this context,hasamuchbroadermeaningthan

solelypleadingorpractice,andgenerallycanbe saidto includerulesof discovery,evidence,and

privilege.”)(internalcitationsomitted); Sostakv. Sostak,113 Ill. App. 3d 954, 447N.E.2d1345,

1349(1983)(“Where an amendmentis remedialin nature,all rights‘of actionthereunderwill be

‘enforceableunderthenewprocedurewithout regardto whethertheyaccruedbeforeor aftersuch

changeoflaw orwhetherthesuit hasbeeninstitutedornot, unlessthereis a savingsclauseasto

existinglitigation.”)

Complainantarguesthat evenif this law appliesretrospectively,nothingexistswhich

might be construedasaComplianceCommitmentAgreement.Whetherornot Midwest Grain

hasenteredintoa ComplianceCommitmentAgreementis aquestionoffact. MidwestGrainhas

raisedthefactthat it enteredinto suchan agreementasafactconstitutingadefense.This fact

—3--
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requirementsoftheIllinois EnvironmentalProtectionAct. ParagraphD oftheAnswerstates:

Midwest Grain hasbeenin frequentcontactwith [EPA ... At no time hasMidwest
Grain disregardedtheair permit regulationsandit hasworkedsteadilywith [EPA
to remedythe ‘difficulties it hashadasaresultoftheunexpecteddifficult
engineeringfor its emissions.

Likewise,thesefacts,alsobearuponMidwest Grain’sduediligencein attemptingto complywith

theAct, andthusuponpenaltymitigation. Evenif thesefactualcircumstancesdo not establish

completedefensesto liability, Midwest Grain shouldbe allowedto pleadthemin its Answer

becauseoftheir relevanceto thepenaltyissues.

As discussedabove,Midwest Grain shouldbe allowedto pleadanygroundswhichwill

allow it to avoid,in wholeor in part (i.e. in mitigation), Complainant’scauseofaction,andit is

requiredto pleadany groundswhich might takeComplainantby surprise.As factsrelevantto

penaltymitigationwill helpMidwest Grain to avoid thefull amountofthepenaltyrequestedby

Complainant,andtheymight takeComplainantby surpriseif not pleadin theAnswer,Midwest

Grain shouldbe allowedto pleadthemin its Answer. ‘

WHEREFORE,Midwest Grain, by andthroughits attorneys,Husch& Eppenberger,

• respectfullyrequestsan orderdenyingComplainant’sMotion to StrikeRespondent’sAffirmative

Defenses,andgrantingsuchotherrelief asmaybe appropriate.

Respectfullysubmitted,

HIJSCHandEPPENBERGER

CharlesE. Merrill #06211606
• Amy L. Wachs,Pro hac vice

TracyS. Menges#06231131
100 N. Broadway,Suite1300

• ‘ •. St.Louis, Missouri 63102
(314)421-4800
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CERTIFICATE OF SERVICE

I,’,

I herebycertify that I did onthe2~ayofJune,1997, sendatrueandaccuratecopyof
theforegoinginstrumentby first classmail, postageprepaidto Complainant’sattorney:

JaneE. McBride ‘ ‘

AssistantAttorneyGeneral
EnvironmentalBureau

• 500 SouthSecondStreet ,

Springfield, IL 62706

andtheoriginalsandtencopiesofthe foregoinginstrumentby U.S. Mail, ExpressMail Service,
postageprepaidto:

‘Dorothy Gunn,Clerk
Illinois Pollution ControlBoard
Stateof Illinois Center
Suite11-500
100 WestRandolph
Chicago,IL 60601

THIS FILING IS SUBMITTED ON RECYCLEDPAPER
—6—
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~ii~T~ ~
Husch & Eppenberger ~ ~ 100 N. Broadway

Suite 1300

Attorneys and Counselorsat Law St. Louis, Missouri 63102
fax: 314-421-0239
314-421-4800

IRECEIVECI CLERK’S OFFICE

June2,1997 j JUN ~319g7

VIA US.Mail -ExpressMail Service ~ BOARD

Ms. DorothyM. Gunn,Clerk
Pollution ControlBoard
StateofIllinois Center
100 WestRandolph
Suite11-500
Chicago,IL 60601

Re: Peopleof the Stateofillinois v. Midwest Grain of Illinois, Inc.
PCB No. 97-179

DearMs. Gunn:

Enclosed,for filing in theabove-referencedmatter,arean original andten copiesof
NoticeofFiling andRespondentMidwest Grain ProductsofIllinois’s Responseto Complainant’s
Motion to StrikeRespondent’sAffirmative Defenses.

Pleasefile stampthe extracopy providedandreturnin theenclosed,self-addressed,
stampedenvelope.

Thankyou for yourassistancein this matter.

Verytruly yours,

TracyS. Menges

/ma

Ends.
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